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HICPA Update

a late 2008 Pennsylvania enacied the Homea Improvemsant
wraumar Profecton Act (HICPA), imposing naw réquiraments
13 home mprovement conlractors affective July 1, 2009,

roas HICPA apply to my business?

Hur answer is yes | you are 3 contrachar and you do mare
11:1ru 55,000 of hoawe: mprovement business annually,

Who is a contractor?

i are of yow awn or aperale & home improvement
Luiness or peroam ooy home iImprovements,

‘What is a home improvement?

HICFA dafines “homa improvement” as any of the following
parformed at a prvate residance if the cost is more than $500:

1) Aepair, replacement, remodeling, demalition,
removal, renavation, installation, altleration,
comversion, modemizatkon, improvemseant,
rehabiltation or sandblasting.

21 Construction, replacerment, nstallation or
improvement of driveways, swimming poois, pocl
houses, porches, garages, roofs, sidirg. insulation,
solar energy systems, security systems, flooring,
patios, fences. gazebos, sheds, cabanas,
landscapang unless excluded, painting, doors
and windows and walemroofing,

Cerain aciiviies are not considerad “home improvemants”
and are excluded from the scope of the act:

I Constructing new homes or converting existing
commarcial buildings into residential bulldings;

1wy sala of building materials by a saller who anly
+li= the malerials;

oo fumnilghed for commerclal or business use;

What types of systems are defined
as security systems?

Are rasidential fire alarm systems, personal emergency
response systams (FERS), home enterainment syslems,
home automation systems, telephone systems, ete. .. includad
in this regulation? Unfortunately, neithar the legislators, nos
ihe Attomoy Generals office have defined what specifically is
defined as a security system. The PBEFAA i working throwgh
severdl avenuwas o seek a clear definition an this term.

OK, I'm a home improvement
contractor. What do | have to do?

First, you misst regster wilh the Bureau of Consumers Protection
of the Pennsyhvania Aflomey Ganeral. Registralion requirgrments
differ skghily depending on whether your business is a sole
proprietorship, a parnership or a corpacate or similar form.
Ganerally, the infarmation requested is your nama, home
address, telephane numbed, diver's licenses number, social
security number, and any names under which you operated a
home improvement business in the past. For partnershaps and
corparations, information as to past businesses must by
provided for each partner, officer, or manager. The act includes
privacy protections which limit access o personal information.

The registration, which must be renewed avery two years,
resquires thal you:

1) Provide a complete description of the nature
of the business;

2} A statement disclosing:

Al whather you have ever beon convcied of 2
crimenal offense relating 1o a home improvement
transaction, fraud, theft, deception or foudulent
business practices.

b any final civil judgments entoncd agamst you
relating 1o a home mmpravement ansaction m he
last 10 years, and

¢y whether you have ever liled for bankmapicy
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3 Whether your certilicate or similar beense, for your
curreni, or any other past businesses was ever
suspended or revoked and if g0, the current Slatus
of your licensure

4) Whather you have ever been suspended o debarred
from participating in any Federal, State, local or non
for profit program providing funding or assistance 1o
consumers for home improvemeants.

5 Whether you are registered in anather slale and,
il 50, whether you have been subject 1o any
disciplinary action in thal state.

6 Proof of kability insurance for personal Injury and
property damage with minimum limits of $50,000

When registration requirements have been met, the slate
will issue a certificate, There is a $50 fee for the registration.

I've registered, Is there anything
else | must do?

Yes. HICPA imposes cerfain requirements on home
improvement contracts. Since HICPA becomes effective on
July 1, 2008, your contracts will have 10 be reviewed and in
compliance by then, Under HICPA, 1o be enforcaable agains
thie homeowner, & coniract must:

1) Beinwriting, be legible and include your contractor
registration number.

2} Be signed by the owner and the contracior.

4y Contain the anfire agreement between the owner
and the contractor, including attached copies of all
required notices.

4) Comtain the date of the transacton.

5) Contain the name, address (which canngt be a post
allice hax) and telephone number of the contractor,

&) Contain the approximate staring dale and
completion date.

71 Include a daschpton of the work 1o be performed, the
materals to be used and a set of specifications. Note
that the specifications cannod be changed without a
wiitten change arder signed by the owner and Contracton.

B Include tha tolal sales price due under the conlract.

3  Include the amount of any down payment plus any
amount advanced for the purchase of special order
materials. The amount of the down payment and the
cost of the special order matediaks must ba listed
separately.

10) Include the names, addresses (which cannot be a
post affice box) and telephone numbers of all
subcontraciors on the project known at the date of
signing the contract,
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11} Include an agreement to maintain lability insurance in
the mirimum Imits noted above and stating the
current amount of insurance coverage mainiained at
th tirne of Signing the contract.

12) Inchudes the toll-free telephone number for the Bureaw ol
Consumar Profection froem which an owner can oblan
1he registration information about 1he contracion

13) Includies a notice of the right of rescission, Under HICPA,
with eerain exceplions, a contract can be rescindad
without penalty within three business days of the date
af signing.

In addition to specifying temms that must be in the contract. HICPA
provides that including certain terms makes the contract
voidable at the opticn of the owner, Including such terms in
your contracts is now a risky proposition. Thess tarms ane:

1) A hold harmiess clause by which the owner holds you
harmiess. or indemnifies you, from any liability;

2)  Awaiver of Federal, State of local heallh, life, salety of
building code requiraments.

3} A confession of judgment clause.
4) A waiver of any right to a jury trial.

5 Anassignrment of of order for payment of wages or
olher compensation for senvices.

B} A provision by which the owner agrees nod 1o assart
any claim or defense ansing out of the contract,

Tr A provision that the contractor shall be awarded
attormey fees and Cosls.

8y A clause by which the owner relieves the contracior
fram liability for acts committed by the coniractar or
the confractos's agents in the collection of any
payments or in the repossession of any goods.

oy Awaiver of any rights provided under HICPA.

10} A provision providing for the automatic or renewal of any
provisions of the agresment, unless cerain spacific
requiremeants are med, including a) a requirérmant thal the
contractor mus! notity the owner of an upeoming renewal
and b} & procedune, which must be clearty cescribed, by
which the owner can terménate such renewals.

Yiou must proviede a copy of the contract, with all requined notices,
to the ownear, without charngs at the: time th contract =5 executed,

HIGPA permits arbitration clauses, but requires that the
arbitration clause appear on a separate page from the rest of
the contract, be printed in capital letiers in 12-paint boldiace
type, and be separately signed by the partios. The clause mist
also state clearly whether the decision of the arbiiration |s
tinding ar may be appealed and whether the proceeding is
confidental.

continied on page 6
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Is there anything else | should
be concerned about?

s, several things,

First, HICPA aliminates your apility as a contractor to obmin
ditemeys fees and costs, but ihe owner may recover attormey
fees and costs, as well ag rebie darmages under the Penrsyhvania
Linfair Trade Practices and Conswmer Protection Law,

Second, the disclosure of any adverse past history, including
juggmants, means inere is more al stake when deciding
whethor (o Bring or settle an acticn

Third, HICRA provides both chdl and eriminal penalties for home
Imprensemeant fraud

What is home improvement fraud?

Generally, its what yeu might think: (1) making false or
misleading statements; 2) failing to return any advancs
payment wihan the homs improvement has not been performead
when specified in the contract: 3) misrepresenting ar
concealing your real name, the name of the contractor's
business, the contractor's business address or any other
identifying information whaen seliciting an owner's business:
4) damaging a person’s propery for the purpose of inducing
Ihat person to enter into a heme Improvemant contract: 5)
posing as an employee or agent of the Federal, Cammenweslih
or municipal government, when soliciting a home improverment
contract; §) misrepresanting an item as a spacial order itam
o misrepresenting the cost of the materal that is truly special
arder; T) altering a document related fo home improverment
contract, and 8) publishing false of deceptive advertising about
harne mprovemant,

Criminal Penalties

Home improvemaent fraud is punishable as a felony or a
misdemeancr depending on the amounis invalved, the aga of
tive ownar (more senous penaties are provided lor preying on
senior citizens) and whether thene have been prior convictions,

Civil Penalties

HICPA prohibits certain acts and makes tham a violation of
g Unfair Trade Practice and Consumer Pratection Law,
axpasing the viclator 1o the attomey fees and reble damages
provisions of that act, A confractor may not:

1) Failto registar as required by HICPA;

2l Failto refund the amoant paid for a homa impravament
wnifin t2n clays of & writien requast for a refund o ho
substanbal portion of the contracied werk has been
perarmead and mose than 45 days have elapsed snge
the staring date specitied in e written contract:

3 Accept a municipal certificate of cocupancy or other
pract that pedormance of 8 home improvement contract

& complete when he or she knows that the document
or proof i3 takse and the perfformance is incomplete.

4)  Use alalse completion certifieats to (i) assign the right
to receive payment under a home imsrovement conlract;
o (i) cbtain cragit using the right 1o receive payment
under a homa improvement contract.

ab Abandon o fail o perfaim any homa improverrent
contract unless such conduct is justified. A vialatorn
of the canfract by the owner, including failure to [revy
as required provides such jusiification.

B Deviate from or disregard plans or specifications,
n any matenal respect, without a written change arder
which must be signed and disclose price changes lor
aach daviation,

7} Panicipate in the financing of 8 home improveman
contract knowing that 1he contract stales a greater
monelary cbligation than the actual price of the harme
improvement.

8 Advertise to perdorm home improvements if the person
does nal intend to do any of the fellowing: (i) Accopt
@ home improvement contract; (1) Perfarm the home
imerovemant, or {iil) Charge for the home improvement
at the advertised price,

% Demand any payment for a home improvement bedore
iha home improvement contract is signed.

10y Dremand a deposit in excess of one third of the
contract price (plus the cost of special order
materials) for amy heme improvemaent contract in
which the 1atal price is mare than § 1,000

As a salaspersan, fail to pay to the contractor any
payment received in connection with a home
improvement contract,

12) After entering into a home impravemant corract,
changas your business name, liability insurance,
buginess address or any other identifying information
in a fraudulant or deceptive mEnnerv.ri‘Ihm_rtEedvi.sing
1he cwnar in writing within 1en days fcllowing any
such change,

n

P

In recent years, thers have been several well publicized cases
invelving hameownars who have been vietimized by
unscrupulous nome improvement contractors, HICPA is the
Legisiature's artempt 1o profact consumers and curh abuses
by such confractors. In doing so, however, the Legislature
has placed a heavy burden on all contractors. large and small,

“fow should carefully review your aparations. with the assistance
af counsel, i determing whathar you arno subject to the act. If
oL are, o vwest maet the registration reaueements and showd
hawve counsal ieview your regsiration filings,

cewrtirce on page 7
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You cannot conduct business as you have In the past.
For example, how many times have you changed the
plans or specifications bazed on an oral agreement with
your customer? Doing so now, without a signed change
order which states the price of each such is a viclation
of HICPA.

HICPA imposes new requirements and penalizes non-
compliance harshiy. For those subject 1o its provisions, it is
imperative that counsel review all contracts 1o assure

compliance.

The PBFAA is warking on seeking clarification on the various
grey aress of this regulation with several legislators, atlomeys,
a legislative affairs firm, and the Attorney Generals office. All
membars are encouraged to attend their monthly regional
meatings {o stay up-to-date on what addianal info PBFAA
has recaived.

Allmembers are also encouraged to forward any infarmation
they receive conceming information they recetve on this
reguiation to the PEFAA State Office.



